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I 

i 

JURISDICTIONAL STATEMENT | 

i 

i 

i 

This is an appeal from the judgment and sentence of defendant, Vir¬ 
ginia McAllister, after a trial by jury before the Honorable Alexander 

! 

Holtzoff, Judge, United States District Court for the district of Columbia, 

i 

and a sentence imposed of 20 months to five years for performing an abor¬ 


tion. 


Jurisdiction is vested in this Court by Title 25, Section 225, United 


States Code. 


STATUTES INVOLVED 


Title 22, Section 201, D. C. Code, 1951 edition, as amended. 


STATEMENT OF THE CASE 


For the purpose of this appeal, the following statement of facts will 
suffice, it is respectfully submitted for a determination of the questions 
raised and presented: 

During a two day trial commencing on March 5, 1956, and concluding 
March 6, 1956, testimony was adduced tending to show that an abortion 
was performed upon one Delores Davis on July 2, 1954, by appellant, Vir¬ 
ginia McAllister. 

No corroboration of the facts attested to by complaining witness, 
Delores Davis, was made by the government. 

Testimony was adduced to show that on January 18, 1955, defendant 
was arrested, and at that date certain instruments were found on her prem¬ 
ises which could be used for the purpose of performing abortions. Further 
testimony was adduced with respect to the purpose and function of certain 
instruments in performing abortions, and as to the furnishings of the 
premises in which appellant was arrested. 

Appellant was convicted of performing an abortion upon Delores Davis, 
from which she appeals. 

STATEMENT OF POINTS 

(1) The denial of defendant’s motion for a directed verdict of ac¬ 
quittal was in error. 

(2) The Court’s admitting into evidence, testimony relating to the 
premises upon which defendant was arrested on January 18, 1955 was 
prejudicial, and reversible error. 

(3) The Court committed prejudicial and reversible error in admit¬ 
ting into evidence certain instruments found, upon the premises on which 
defendant was arrested, on January 18, 1955. 
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(4) The Court committed prejudicial and reversible error in charg¬ 

ing the jury when the Court stated to the jury that the evidence found on the 
premises on January 18, 1955, was to be used to corroborate the com¬ 
plaining witness* testimony that an abortion was performed on her on July 
2, 1954. ! 

(5) The Court erred in refusing to include in hi$ statement to the 
jury the complaining witness* statement that in March of 1954 she was 
examined by doctors at D. C. General Hospital, and wis then informed 
she was not in fact pregnant. 

SUMMARY OF ARGUMENT 

The Court erred in refusing to direct a verdict of acquittal after the 
Government failed to offer corroboration of the complaining witness* testi- 

i 

mony. 

The Court erred in admitting into evidence, testimony about, and 
instruments recovered from, the premises in which defendant was ar¬ 
rested on January 18, 1955 to corroborate complaining witness* testimony 
that an abortion had been performed upon her by defendant on July 2, 1954. 

ARGUMENT 

The indictment in this case charged defendant with performing an 
abortion on one Delores Davis on July 2, 1954. 

Complaining witness testified that defendant, Virginia McAllister, 
did perform an abortion upon her on July 2, 1954. 

No medical proof was offered by the government! to show the com¬ 
plaining witness was in fact pregnant on July 2, 1954. j No medical proof 
was offered by the government to show complaining witness was in fact 
aborted on July 2, 1954. 
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No corroboration of the testimony of complaining witness was of¬ 
fered or made by the government. 

The Court admitted into evidence instruments found, on the prem¬ 
ises where defendant was arrested, on January 18, 1955. The Court 
further permitted testimony as to the furnishings of those premises on 
January 18, 1955. 

The Court further admitted testimony of the use of certain instru¬ 
ments found on January 18, 1955, all over objections of defendant. 

The condition of the premises on which defendant was arrested on 
January 18, 1955, has no bearing upon the charge of the indictment that an 
abortion was performed therein on July 2, 1954. There is no legal or logi¬ 
cal relationship between the premises on which defendant was arrested on 
January 18, 1955, and the charge of an abortion performed on July 2, 

1954. 

The instruments found therein on January 18, 1955, had no material 
relationship to the charge. The instruments found, and admitted into evi¬ 
dence, were a speculum, a catheter and a pad. Mere possession of the 
said instruments is not proof of the crime of abortion. Assuming, argu¬ 
endo, that they be so considered, the discovery of such instruments on the 
premises of defendant on January 18, 1955, could hardly be construed as 
corrobative of the charge that an abortion was performed on July 2, 1954. 

Generally evidence of another offense, wholly independent of the 
one charged, is inadmissible, U.S. v. Wall, 225 Fed. 2nd 905, 76 S. Ct. 
307. In this case the objects involved are not per se evidence of a crime, 
and can not come within the exceptions to the rule as their discovery six 
months after the alleged commission of the crime, can in no way reflect 
the intent or motive for a crime allegedly committed six months earlier. 

Although the question of the remoteness of evidence rests largely 
in the discretion of the trial judge, 31 C. U. 868, 20 Amer. Jur. 249, 
evidence to be admitted must not only be logically relevant, must also 
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be legally relevant, and have probative value, Dolpe v. Bissette , 99 Vermont 
179, 130 A. 591. If the evidence is so remote, the remoteness so great. 

i 

that the proffered evidence has no evidentiary value it is still to be ex- 

i 

eluded. State v. Pemberton , 39 Mont. 530, 104 P. 556; People v. Bogges , 
194 Cal. 212, 228 P. 448. j 

Conceding that in criminal prosecutions, any evidence tending to 
show the accused had, prior to the act, the means by which the offense 

i 

was committed, is admissible. People v. Rogers, 18N.Y. 9, 72 Am. Dec. 
484; People v. Roach, 215 N. Y. 592. In this case there is no showing to 
that effect. Here, the proof of the means is made at a time six months 
after the alleged commission of the crime. Such probf is therefore in- 

I 

competent to prove that defendant committed the offense charged. All 
testimony and evidence alluding to the premises of defendant on January 
18, 1955, and the nature of the instruments found on January 18, 1955 
is too remote, incompetent, immaterial and irrelevant to the charge of 
the commission of the crime of abortion on July 2, 1954, and its admis¬ 
sion by the Court was prejudicial to defendant and constitutes reversible 
error. 

! 

I 

It was unnecessary to admit the evidence above Stated for the pur- 

I 

pose of identifying the defendant as her identity was not in question and 

had already been established by competent evidence. The admission of 

i 

this evidence permitted the jury to engage in speculation and consideration 
of matters not germane to the issue. 

I 

The Court stated to the jury that (J.A. 31) "The j government also 
offered testimony, by way of corroboration, that in the premises there was 
an instrument known as a speculum that is used for thb distending of a 
vagina; also catheters, that is little rubber tubes that are used to evacu¬ 
ate the bladder; but also used in performing abortions;j and also that there 
was found in the premises a couple of beds with pads ih them." 

We submit the Court committed prejudicial and reversible error 
in advising the jury that the government had corroborated the testimony 
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of complaining witness, by the introduction into evidence of the instru¬ 
ments found on the premises more than six months after the alleged 
commission of the crime. There was no proof of when the instruments 
came to the premises, who owned them, or that defendant had any knowl¬ 
edge of their use and function. The Court further summarized the facts 
to the jury testified to by complaining witness, but refused to include in 
his summary the fact that complaining witness had testified on cross 
examination (J. A. 15) that she was examined by doctors at D. C. General 
the latter part of March, 1954, and was informed that she was not preg¬ 
nant, but that she had tube trouble. This fact raises a doubt that com¬ 
plaining witness was in fact pregnant at the time of the alleged abortion. 

The Court stated after reviewing the complaining witness* testimony 
(J. A. 31) Tt Now this is a simple matter and I do not think I need give you 
any further instructions** . . . and continued to say, (J. A. 32), **Upon 
reaching the jury room you will first select a foreman who will preside 
over your deliberations and speak for you in returning your verdict to the 
Court, and then proceed to reach a verdict, which should not involve any 
difficulty . ** 

We submit that this language by the Court after his summary of the 
testimony of complaining witness was prejudicial and reversible error. 
The Court by this language suggested to the jury that defendant* s guilt was 
so clearly established to reach a verdict in the case would require little, 
if any, deliberation. The Court by this language did not leave the minds 
of the jurors free to deliberate the case upon the facts proven. 


0 


7 


CONCLUSION 

i 

For the foregoing reasons it is respectfully submitted that this 
judgment should be reversed. 

Respectfully submitted, 

Fred D. Durrah 

William C. Darden 

906 Eleventh Street, N. W. 
Washington 1, D. C. 

Attorneys for Appellant 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


110 


[ Filed February 23, 1955] 
The United States of America) 


Virginia McAllister 
Cary H. Freeman 


Criminal No. 180-55 

Grand Jury No. Orig. 

Abortion 
(22D.C.C. 201) 


The Grand Jury charges: 

I 

On or about July 3, 1954, within the District of Columbia, 

Virginia McAllister and Cary H. Freeman, by means of an instru¬ 
ment, that is, a catheter and by other means unknown to the Grand 
Jury, did procure and produce an abortion and miscarriage of 
Delores E. Davis. 

SECOND COUNT: ! 

I 

On or about December 3, 1954, within the District of Columbia, 
Virginia McAllister and Cary H. Freeman, by means of an instrument, 
that is, a catheter and by other means unknown to the Grand Jury, did 
procure and produce an abortion and miscarriage of Melba P. Williams. 
THIRD COUNT: 

On or about November 2, 1954, within the District of Columbia, 

_ I 

Cary H. Freeman, by means of drugs and other me^uis unknown to the 

Grand Jury, did attempt to procure and produce an Abortion and mis- 

i 

carriage of Melba P. Williams. 

FOURTH COUNT: 

On or about November 20, 1954, within the District of Columbia, 
Cary H. Freeman, by means of drugs and other means unknown to the 



2 


111 


Grand Jury, did attempt to procure and produce an abortion and mis- 
carriage of Melba P. Williams. 

/s/ Leo A. Rover, 

Attorney of the United States 
in and for the District of 
Columbia 

A TRUE BILL: 

/s/ Bernard J. Maguire 
Foreman. 

[Filed Feb. 25, 1955, Harry M. Hull, Clerk] 

PLEA OF DEFENDANT 

On this 25th day of February, 1955, the defendants Virginia 
McAllister and Cary Freeman, appearing in proper person and by their 
attorneys Wm. Darden and L. Vernon, being arraigned in open Court 
upon the indictment, the substance of the charge being stated to him, 
pleads Not Guilty thereto. 


By direction of 


Edward M. Curran 
Presiding Judge 
Criminal Court #3 


Present: 

United States Attorney 

B y A1 Stevas _ 

Assistant United States Attorney 


E. Mark waiter 
Official Reporter 


HARRY M. HULL, Clerk 


B y /s/ Wm. Collins Jr. 
Deputy Clerk 


[ Filed March 6, 1956J 


UNITED STATES ) 


#1 Virginia McAllister ) 

#2 Cary H. Freeman ) 

Defendant ) 


i 

Criminal No. 180-55 
— 

Charg e Abortion 


On this 6th day of March, 1956, came again t^e parties aforesaid, 
in manner as aforesaid, and the same jury as aforesaid in this cause, 
the hearing of which was respited yesterday; whereupon the motion of 

the defendant, Cary H. Freeman, for a judgment of j acquittal, coming 

I 

on to be heard, after argument by counsel, is by th^ Court granted; 

i 

and thereupon a judgment of acquittal as to the defendant, Cary H. 
Freeman is entered; whereupon the trial proceeds as to the defendant 
Virginia McAllister. 


The said jury after hearing further of the evidence and the in¬ 
structions of the Court, alternate jurors, Chester Roosezell and 

George E. Milhouse, are discharged from further consideration in 

I 

this case; and thereupon the jury retires to consider their verdict. 

The jury returns into Court and upon their oath say that the 
defendant, Virginia McAllister, is guilty on Count One. 

The case is referred to the Probation Officer c>f the Court and 
the defendant is committed to the District of Columbia Jail. 

I 

! 

By direction of 

/s/ Alexander Holtxoff 
Presiding Judge 
Criminal Court #3 

j 

Present: HARRY M. HULL, Clerk 

i 


United States Attorney 

By_ Arthur McLaughlin _ 

Assistant United States Attorney 

_ Thomas O’Neal _ 

Official Reporter 


B y /s/ Daniel J. 


Deputy Clerk 
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[Filed March 16, 1956J 


MOTION FOR JUDGMENT N. O. V. OR IN THE ALTERNATIVE 
_ FOR A NEW TRIAL _ 

Comes now the defendant, Virginia McAllister, by her attorneys, 
and pursuant to Rule 33 of the Federal Rules, moves the Court for a 
judgment N. O. V., or in the alternative a new trial, and as grounds 
therefore states: 

1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to the weight of the evidence. 

3. That the Court erred in admitting into evidence testimony of 
Detective Sergeant, Lionel Couture concerning the instruments and other 
materials and things he found on the premises of 4922 - 9th Street, N. W. 
on January 18, 1955. 

4. That the Court erred in admitting into evidence the instruments, 
other materials, and things identified in the record as found on the 
premises of 4922 9th Street, N. W., on January 18, 1955 by Detective 
Sergeant, Lionel Couture. 

5. That the Court erred in admitting into evidence testimony of 
Detective, Clark W. Hamm concerning the instruments and other 
materials and things he found on the premises of 4922 - 9th Street, N.W., 
on January 18, 1955. 

6. That the Court erred in admitting into evidence the instru¬ 
ments, other materials, and things identified in the record as found 
on the premises of 4922 9th Street, N.W., on January 18, 1955 by 
Detective Clark W. Hamm. 

7. That the Court erred in its denial of defendant's motion for a 
directed verdict of acquittal. 

8. That the Court erred in failing to include in its summary of 
the facts to the Jury testimony of complaining witness, Delores Davis 
that having missed her periods in February and March, in the month 
of March she was admitted into D. C. General Hospital for purposes 
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of examination, and at that time was told that she was definitely not 
pregnant. 

114 9. And for further errors apparent upon the face of the record. 

DURRAH & DARDEN 

/s/ William C. Darden 

William C. Darden 
Attorney for Defendant, 
Virginia McAllister *** 


[ CERTIFICATE OF SERVICE] 


115 [ Filed March 23, 1956] 


UNITED STATES 
vs. 

#1 Virginia McAllister 

Defendant 


Criminal No. 409-55 
Charge Abortion 


On this 23rd day of March, 1956, came the attorney of the United 
States, the defendant by her attorney, William C. Darden, Esquire; 
whereupon the motion of the defendant for a judgment N.O. V., or in 
the alternative for a new trial, coming on to be heard, is by the 
Court denied. 


Present: 

United States Attorney 

B y Thomas A. Flannery 

Assistant United States Attorney 

_ Thomas O'Neal _ 

Official Reporter,- 


By direction of 

Alexander Holtzoff _ 

Presiding Judge 
Criminal Court #3 

HARRY M. HULL, Clerk 

I 

B y Daniel J. Mencoboni 
Deputy Clerk 
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116 [ Filed April 5, 1956J 

On this 23rd day of March, 1956 came the attorney for the 
government and the defendant appeared in person and by counsel, 
William D. Darden, Esq. 

It is Adjudged that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of 
Violation of Section 201, Title 22, D.C. Code 

as charged in Count One 

and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

It is Adjudged that the defendant is guilty as charged and 
convicted. 

It is Adjudged that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of 

Twenty (20) months to Five (5) years. 

It is Ordered that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali¬ 
fied officer and that the copy serve as the commitment of the defendant. 

/s/ Alexander Holtzoff _ 

United States District Judge 

Clerk 

[Filed March 29, 1956, Harry M. Hull, Clerk] 

117 NOTICE OF APPEAL 

Virginia mcaliister 

518 Park Road, N.W. 

Washington, D.C. 

Fred D. Durrah 
William C. Darden 
Attorneys for Defendant 

Offense — Abortion 
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Defendant convicted of the crime of abortion, by a Jury, on March 6, 

' 

1956, and thereafter was sentenced on March 23, 1956 to a term of 
20 months to 5 years in prison. Defendant is presently confined in the 
District of Columbia jail. 

I, William C. Darden, attorney for the appellant, hereby appeal 
to the United States Court of Appeal for the District of Columbia, from 

the above stated judgment. 

. 

Dated March 29, 1956 _ 

i 

DURRAH & DARDEN 
/s/ William C. Darden 


William C. Darden 
Attorney for Appellant *** 
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1 EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 

[Filed June 7, 1956J Washington, D.C. 

Monday, March 5 and 6, 1956 

This case came on for trial at 11:40 a.m. today, before Judge 
ALEXANDER HOLTZOFF and a jury. 

Appearances: 

For the United States: 

Mr. ARTHUR J. MC LAUGHUN 
For defendant Virginia McAllister: 

Mr. FRED D. DURRAH 
Mr. WILLIAM C. DARDEN 
For defendant Cary H. Freeman: 

Mr. GEORGE E. C. HAYES 
Mr. LESLIE S. PERRY 

* * * * * * 

3 DELORES DAVIS, 

called as a witness by counsel for the United States and being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. MC LAUGHUN: 

****** 

4 Q. Did there come a time after that when you went to see some- 

5 one? A. Yes. 

Q. And who did you go to see? A. I saw Virginia McAllister. 

Q. Prior, that is, had you seen anyone before you saw Virginia 

McAllister? A. Yes, I saw a doctor. 

****** 

Q. And do you recall the doctor’s name? A. It was Doctor 
Freeman. 

****** 

8 A. And then I told him, as I said before, I thought I was pregnant; 

and this person told me he would give me the address I could go to so 
I could get, you know, something done. 


9 

Q. Get what done? A. This having an abortion. 
****** 

Q. And did Doctor Freeman say anything when you told him 
that? A. Well, he said he would give me the address. But he told 
me, he said, M You know, I don’t have anything to do with that; "that 

he would just give me the address. 

****** 

11 Q. I believe we were talking about going to see Doctor Freeman 
on July 2d of 1954, and I believe you said something to the effect about 
the address on 9th Street. Do you recall that? A. It was 4922 9th 

i 

Street, Northwest. 

* * * * I * * 

i 

12 Q. And do you recall what name he told you? A. It was 
Virginia; that’s all he said. 1 believe he said it wai Virginia. 

Q. What? A. I believe he said it was Virginia. 

Q. Was there anything else said at that time jas to when you were 
to go there? A. Well, he told me not to go that night; to wait and go 
the next morning. 

Q. Did he say why? A. Well, he just said don't go there at night 

because it may arouse the neighbors, about coming so late. 

* * * * I * * 

14 Q. And when you left your house on July the 3d, in the morning, 
where did you go? A. 1 went to this address that w£s given me, 4922— 

I 

Q. And what address did you go to? A. It w is 4922 Ninth Street, 
Northwest. 

I 

* 4c 4c 4c I * # 

15 Q. And after you stayed there for five minutes at the door of 

4922 Ninth Street, then what happened? A. I started down the steps, and 

j 

I decided to go around to the back entrance. And that is when she pulled 
up. 

Q. And when you say — who pulled up? A. Mrs. McAllister. 

* * * * I * * 

j 

j 

i 
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16 Q. And when she got out of the car, where did she go? A. Well, 

we went through the front door. 

****** 

20 Q. And then what did you do with the gown and slippers that 

Mrs. McAllister gave you? A. I just put them on. 

Q. And after putting the gown and slippers on, then what 
happened? A. Well, as far as I can remember, I believe she gave me 
two quinine capsules. 

****** 

22 Q. And when you entered that room with Mrs. McAllister, then 
what happened? A. She told me to lay down on this bed. 

Q. Did you lay down on the bed? A. Yes, I did. 

Q. And what other instructions, if any, did she give you? A. She 
just told me to open my legs. 

Q. Did you do that? A. Yes. 

Q. And when you say open your legs, can you tell us a little more 
in detail your position on the bed at that time? A. I just propped my 
legs up and just opened them. 

Q. Now, after you did that, then what happened ? A. Well, she 

got one of these iron instruments you use like when you go to a clinic. 
****** 

23 Q. And what did she do with that instrument? A. She inserted 
it. 

Q. And in What part of your body did she insert that instrument? 
A. In the vagina. 

Q. And then what happened? A. Well, before she proceeded with 
the next thing that she had to do, she asked me for the money. She 
said she had to have the money. 

Q. And did you have any moneys at that time? A. Yes, I did. 

Q. And how much moneys did you have? A. One hundred and 
seventy-five dollars. 

Q. And where did you get the $175? A. I got it from the State 


Loan. 
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Q. And do you recall when you got it from the State Loan ? A. It 
was July 2d, 1954. | 

Q. At the time that you gave the defendant, Mrs. McAllister, 
the $175, where did you have that with you in that rbom? I mean how 
did you have it, I guess the question should be. A. j Well, I had it in 
24 the pocketbook that I brought with me. 

Q. Did the defendant say anything to you aboijt moneys, before 
you gave her the money? A. Well, she just said "t have to have the 
money, " before she started. 

Q. And you gave her, you say, the $175? A.j Yes. 

Q. And then after you gave her the $175, wh^t happened next? 

j 

A. Well, she inserted I believe it was a tube, in my vagina. 

4c * 4c # j * 4t 

I 

31 Q. Can you tell us whether or not on Tuesday that tube that 
Mrs. McAllister had put in you on July 3d was still in you? A. Well, 
Tuesday she told me to take it out, told me to take tjie tube out. 

4c * 4c 4c * * 

32 Q. Now, after you removed the tube, what wajs your condition 
on Tuesday night? A. I started having pains. I started having pains. 

* 4c 4c 4c i 4c * 

34 Q. And what was your condition Wednesday? A. Well, Wednes- 

I 

day she came in the room and she looked at my stomach and she seemed 

i 

to be worried about it. 

i 

Q. What? A. I say she looked at my stomach and it seemed like 
— she said it had dropped down. 

Q. What had dropped down? A. The child. 

Q. And what else did she say at that time? aJ Well, at that 
time I was complaining about — I thought this — I felt dizzy. 

THE COURT: Will you repeat that answer. Y<}u are not speaking 
loud enough. Will you repeat the answer. 

THE WITNESS: At that time I just felt dizzy, ^nd I thought I was 
going out of my head. I just couldn T t stand it. j 

4c 4c 4c 4c |4t * 

I 
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39 Q. And did you sleep at your own house on Friday night? A. Yes, 

I did. 

Q. What was your condition Friday night? A. Friday night about 
10 or 11, when I went to bed, I just started having pains and I couldn’t 
rest during the night. 

Q. And these pains were in what part of the body? A. In the 
lower part of my stomach. 

Q. The next day would be Saturday. What time did you get up 
Saturday morning? A. About six o’clock in the morning. 

Q. And when you got up at six o’clock in the morning, where did 
you go? A. My husband took me to Mrs. McAllister’s house. 

****** 

41 Q. And tell us what happened when you saw Mrs. McAllister in 

that room on Saturday morning. A. Well, I was having terrific pains. 

Q. And those terrific pains were in what part of the body? A. 

The lower part of my stomach. 

****** 

45 Q. And as a result of those pains, did you remain in that room? 

A. No, I didn’t. 

Q. And where did you go? A. I went to the bathroom. 

Q. Now where was the bathroom in reference to this room where 
you were in? A. It was right down the hall, next to the room I went 
into when I went in this room to — 

Q. And when you went in the bathroom, what did you do in there? 
A. Well, I stayed in there a while, just, you know, while I was having 
these pains, moaning. 

Q. When you were in the bathroom you say you were moajiing ? 

Is that the word you used ? A. That is right. 

Q. Did you do any particular thing while you were in that bath¬ 
room? A. No; I was just moaning, like I said. 

Q. What I mean, were you standing up? A. I stood up for a 
while, and then I sat down on the commode. 


Q. And when you sat down, you sat down on what? A. The 
commode. 

Q. And how long did you remain on the commode? A. About 
30 minutes. j 

Q. And while you were sitting on the commode, did anything 
happen? A. Yes. 

i 

Q. What happened? A. The pain started getting even harder 
than before. 

Q. The pains were harder? A. Yes. 

Q. All right. And after the pains got harder than before, then 

i 

what happened? A. Everything, I mean the child ju^t passed out. 

* * * * i * * 

! 

Q. And what happened to what you had discharged in the commode 

I 

I 

A. I don’t know exactly. She just gave me the pads. 

i 

Q. What? A. She gave me the pads. 

Q. Describe the pads. A. Well, shaped like sanitary napkins. 

* * * * * * 

i 

MB. MC LAUGHUN: I will mark this as Government Exhibit 

i 

for identification No. 3. 

(A pad was marked for identi¬ 
fication as Government 
Exhibit No. 3.) 

BY MR. MC LAUGHUN: j 

i 

Q. Showing you Government Exhibit marked for identification 
No. 3, I will ask you whether or not the pads or pad that Mrs. 

i 

McAllister gave you, after your stay in the bathroom, was similar 
to those. A. That is right. 

* * * * * * 

i 

CROSS EXAMINATION 

I 

BY MR. DARDEN: 

I 

♦ * * * \ * * 

Q. When did you first learn you were pregnant? A. It was in 
March. 
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Q. In March? A. That is right. 

Q. How did you discover you were pregnant? A. I knew I was 
pregnant. I didn’t see my monthly period. 

Q. Had you ever missed a period before? A. Well, I mean, not 
in that year I didn’t; but before when I had other children. 

59 Q. Have you ever missed a period and not become pregnant? 

A. No. Usually when I miss a period, I am always pregnant. 

Q. Did you see a doctor at that time? A. No, I didn’t. 

Q. You have been pregnant before this time, though, hadn’t you? 
A. Yes. 

Q. On the other occasions when you were pregnant, how did you 
know you were pregnant? A. Just by missing my monthly period, and 
probably three or four weeks later I would start feeling sick. 

Q. On your other pregnancies did you see a doctor after you 
thought you were pregnant? A. Once or twice I went to a doctor, and 
they were always telling me I wasn’t pregnant; but I knew different. 

Q. Would you repeat that, please ? A. Well, once or twice I had 
gone to doctors when I missed about two or three months, and they 
would always tell me I wasn’t pregnant; but later on I was. 

Q. Oh. On previous occasions you had missed periods and 
gone to doctors, and they told you you were not pregnant, but you in 
fact were pregnant? A. That is right. 

60 Q. Did those doctors examine you? A. Yes, they examined me. 

THE COURT: I think what happened on prior occasions is a little 

far afield. 

BY MR. DARDEN: 

Q. Didn’t you visit D. C. General Hospital at this time? A. Yes, 
I did go there. I had missed my period; and I believe it was in the same 
month, about the last part of March. 

Q. You were examined at D. C. General? A. That is right. 

Q. Did they say you were pregnant? A. No. I believe it was 
a woman and a man doctor. 

THE COURT: I believe that is going a little far afield. This was 
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not mentioned on direct examination. 

BY MR. DARDEN: 

Q. Were you treated while pregnant at D. C. General? 

THE COURT: What period are you inquiring about? 

MR. DARDEN: In March when she first learned she was pregnant. 
THE WITNESS: Well, I knew I was pregnant; but they told me I 

wasn't. They said I had tube trouble. 

**♦*,*♦ 

77 REDIRECT EXAMINATION 

BY MR. MC LAUGHUN: 

79 Q. Now can you tell us, Mrs. Davis, as you sat on the commode, 

can you tell us from the feeling and all about the size of the object you 
passed? A. No, I don't have any idea at all. | 

Q. You can't give us any idea about the size ofj it? A. Well, 

you can just get a picture of four months, maybe weighing about a pound. 

T 

THE COURT: What was your answer? 

THE WITNESS: Well, from the amount of increase, you could get 
an idea of the size of it. It probably weighed about a pound, I guess. 

BY MR. MC LAUGHUN: 

Q. You would say the object you passed weighed about a pound ? 

A. Yes. | 

Q. And that came out of your private parts, the vagina? A. Yes. 
****** 

82 THE DEPUTY CLERK: All witnesses in the ca^e of United States 

versus Virginia McAllister et al who have not yet testified will please 
step forward. 

THE COURT: You may proceed. 

MR. MC LAUGHUN: Call Detective Talbot. 

Thereupon 

ROBERT E. TALBOT, 

called as a witness by counsel for the United States and being first 
duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. MC LAUGHUN: 

Q. Officer, your full name is what? A. Robert E. Talbot — 
T-a-l-b-o-t. 

Q. And you are a member of the Metropolitan Police Department? 
A. That is right. 

Q. Assigned to the Homicide Squad ? A. That is right. 

Q. Officer, do you recall going to premises 4922 Ninth Street, 
Northwest, in the District of Columbia? A. I do. 

Q. Can you recall when that was? A. It was on Tuesday, 

January 18, 1954. 

Q. And who did you go there with? A. I beg your pardon. That 

/ 

was 1955. 

Detective Sergeant Couture, George Donahue, Clark Hamm, and 
Sergeant A1 Clark and myself went to the rear of those premises. 

Q. And you say that is the rear of 4922 Ninth Street, Northwest? 

A. Yes. 

Q. And where did the other officers go? A. They went to the 

front. 

Q. Now, where in the rear of those premises did you go ? A. Well 
in the rear — it would be 4924 there — there is a garage. So we stood 
behind that garage, and we could also observe the door. 

THE COURT: Officer, you let your voice drop. 

THE WITNESS: In the rear of 4924 there is a garage. We stood 
behind that garage until we heard the door open; and also by peeping 
around you could see the door open. 

BY MR. MC LAUGHUN: 

Q. The door of what premises? A. Forty-nine twenty-two. 

Q. And when you saw the door of that premise open, then what 
happened ? 

MR. DARDEN: Objection, Your Honor. I would like to object to 
this line of testimony. 

THE COURT: This is all preliminary. However, I am going 
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84 to ask counsel to come to the bench. 

(At the bench:) 

THE COURT: What is the nature of your objection? 

MR. DARDEN: These questions are directed to affairs, as the 
officer stated, in January of 1955, Your Honor; and this indictment 
alleges that this offense took place on July 3d, 1954. 

THE COURT: In other words, your contention is that it is too 
remote ? 

MR. DARDEN: Yes. 

THE COURT: I don’t know what the testimony is to be. Suppose 
the testimony is as to some statements by one of the defendants ? 

MR. MC LAUGHLIN: No, it won’t be. Your Honor. It is that 
the defendant came out of the back door, and the officers placed her 
under arrest. 

THE COURT: I will allow that. 

(Counsel having returned to trial tables:) 

BY MR. MC LAUGHLIN: 

i 

Q. Officer, I believe you have told us you were secreted some¬ 
where in the rear of those premises? A. That is correct. 

Q. Whereabouts were you? A. Standing in the alley in the rear 
of 4924. I 

Q. While in that position were you observing ihe rear door of 4922 
Ninth Street, Northwest? A. That is correct. j 

85 Q. And while you were in that position, in the observation of that 
door, what did you see? A. We saw the door open, and immediately 

l 

stepped around the garage; and Mrs. McAllister was; walking down the 
steps towards the walkway. That is approximately about a 30-foot 

I 

yard, I guess, or more. 

Q. And what did you do at that time? A. I stopped her in the 
middle of the walk and asked her where she was goin^, and she said 

she was going to the store. I asked her ”What is youk* name?” She 

I 

said ”Virginia McAllister. ” And I said ’’Come on ba<]k to the house. ” 
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Q. And you placed her under arrest at that time? A. That is 

right. 

THE COURT: And what time was that? 

THE WITNESS: That was shortly after 11 a.m. on January 18th. 
MR. MC LAUGHLIN: That is all I have of this witness. 

MR. DARDEN: No questions, Your Honor. 

THE COURT: You may step down. 

MR. MC LAUGHLIN: May this witness be excused, Your Honor? 
86 THE COURT: The witness may be excused. 

(The witness Talbot accordingly was excused.) 

MR. MC LAUGHLIN: Officer Hamm. 

Thereupon 

CLARK WILLIAM HAMM, 

called as a witness by counsel for the United States and being first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. MC LAUGHLIN: 

Q. Officer, what is your full name? A. Clark William Hamm. 

Q. And you are a member of the Metropolitan Police Department? 
A. I am, sir. 

Q. And assigned to the Homicide Squad? Is that right? A. Yes, 

sir. 

Q. Now recalling your attention I believe to January the 18th of 
1955, did you have an occasion to see a person identified to you as 
Virginia McAllister? A. I did. 

Q. And when and where did you see her? A. I saw her in the 
office of the Homicide Squad on the afternoon of January 18th. 

Q. And approximately what time would you say that was? A. I 
would say that was about two o’clock, or one o’clock, in the afternoon. 

Q. Now, did you have any conversation with her at that time 
in reference to premises 4922 Ninth Street, Northwest, in the District 
of Columbia? A. I did, sir. 
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Q. And what conversation did you have with hei*, if you can re¬ 
call, as near as you can recall, as to those premises ? A. I asked 
her how long she had lived there, and she said she had lived there 

i 

since May, 1954. 

Q. What other conversation did you have with l}er in reference 

* 

to those premises ? A. I asked her who else lived in; those premises, 
and she said her husband and her son, just the two of jthem lived there 

i 

with her at that address. 

Q. Did you have any conversation with her in reference to Doctor 
Freeman? A. Yes. 1 asked her if she knew Doctor Freeman, and she 
said she did. 

MR. MC LAUGHUN: I believe that is all. 

I 

MR. DARDEN: No questions, Your Honor. 

i 

MR. HAYES: I have no questions. 

j 

THE COURT: You may step down. 

(The witness Hamm left the stand.) 

MR. MC LAUGHUN: Call Officer Coutare. ! 

i 

Thereupon 

LIONEL COUTURE, j 

called as a witness by counsel for the United States and being first duly 

sworn, was examined and testified as follows: 

7 

DIRECT EXAMINATION 
BY MR. MC LAUGHUN: 

Q. Now, Officer, your full name is what ? A. Lionel Couture. 

Q. And you are a member of the Metropolitan iPolice Department ? 
A. Yes, sir. 

Q. And assigned to the Homicide Squad? Is that right? A. Yes. 

sir. 

Q. Officer, did you have an occasion to enter premises 4922 
Ninth Street, Northwest, in the District of Columbia? A. I did. 

Q. And can you recall when that date was ? A. That was 
January the 18th, 1955. 
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Q. And after entering those premises did you have an occasion 
to see a person identified to you as Virginia McAllister? A. I did. 

Q. And where did you see her while in those premises? A. 
When I first saw her, she was standing near the front door with 
Sergeant Talbot. 

Q. I will show you Government Exhibit marked for identification 

89 No. 1, and I will ask you, Officer, whether or not you have seen 
that before. A. Yes, sir. 

Q. And tell us under what circumstances you saw that. 

MR. DARDEN: Objection, Your Honor. 

THE COURT: I will overrule the objection, as preliminary. 

You may proceed. 

THE WITNESS: I saw that or I found that in a drawer in the 
bathroom located on the second floor, in a cabinet, in the lower 
right hand side of the cabinet, in the bathroom on the second floor. 

BY MR. MC LAUGHUN: 

Q. And was that in the premises 4922 Ninth Street, Northwest? 
A. That was. 

Q. In the District of Columbia? Is that right? A. That is 

right. 

Q. Now, Officer, can you describe those premises ? A. Yes, 
sir. It is a row house, located about, oh, five or six houses from 
the corner. It is just one of the row houses in that block, located 
on the west side of Ninth Street. 

Q. Can you sescribe, if you will, the interior of this house, 
the location of the rooms? A. Well, as you come in the front door 

90 there is a hall, and I believe the stairs are right at the end of 
the hall. I am not too sure of that; it has been quite a while since I 
have been there. And a living room would be on the right as you go 
in. 

There was a kitchen on the rear, and a little bit to the left. 

The stairs leading up are about in the middle of the house, 
leading up to the second floor; and right at the foot of the stairs is 
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the bath. Just to the right of the middle of the house is a large, fairly 
large, room. There is a hall leading to the front of the house, and 
there are two bedrooms located in the front of the l^ouse. 

In back of the middle room there was anotherj room towards the 
rear, and a back porch which I believe was closed in. 

Q. How many beds would you say were up in those rooms on the 

second floor? A. On the second floor there was tbe second floor bed- 

I 

room to the right side of the house, facing Ninth Street. There were 

j 

two beds. 

Then in the bedroom on the opposite side at the front of the house 
I think there was one large double bed. 

There was a large, oh, bed, I believe, that was a Hollywood type 
bed, without any head boards, I believe was in the middle room. That 
was a real large bed. 

There was a bed in the rear bedroom; and I believe also there 
was one on the back porch, but I am not too sure of that. 

Q. Did you have any occasion to examine the beds, that is, the 

MR. DARDEN: Objection, Your Honor. 

THE COURT: On what ground? 

MR. DARDEN: If Your Honor please, this testimony that the 
witness is giving — 

THE COURT: On what ground? 

MR. DARDEN: That it is too remote, Your Honor. This testi¬ 
mony — 

THE COURT: I hear no argument. 

I am going to ask counsel to come to the benchL 
(At the bench:) 

THE COURT: Before I rule on the question, I would like to have 
you, Mr. McLaughlin, state what answer you expect to elicit. I am 

doing it in this way so, if the answer is inadmissible, it will not get 

i 

before the jury. 

MR. MC LAUGHLIN: Surely. What this witness is going to 
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testify is that on all these beds were these rubber mats. 

THE COURT: I am going to sustain the objection, because I think 
it is too remote. This is a year later. She might have gotten in this 

92 equipment at any time during the year. 

I allowed the testimony so far, in order to show that the defendant 
McAllister lived in the premises. That is corroboration. Also she 
admitted she lived in the premises as far back as July, 1954. That 
goes to the question of identity. 

But I think any proof that in January, 1955 there were found imple¬ 
ments in the premises that were capable of use in an abortion would be 
a little too remote. That is over six months later. 

MR. MC LAUGHLIN: But these instruments I am showing, 

Mrs. Davis identified them as similar to the instruments that were 
used on her. 

THE COURT: That is all right. That is proper. Oh, I get your 
point. I think there is a connecting link there. 

MR. MC LAUGHLIN: Surely. 

THE COURT: That similar instruments were there in July and 
also were there in January. 

MR. MC LAUGHLIN: Yes. 

THE COURT: I think under those circumstances — I didn’t have 
that point in mind — I am going to overrule the objection. 

(Counsel having returned to trial tables:) 

93 THE COURT: You may proceed. 

BY MR. MC LAUGHLIN: 

Q. Can you describe the general makeup of the beds, Officer? 

A. Yes, sir. They were made up with blankets. They were turned 
back — the blankets were turned back. On the two front beds in the 
front bedroom on the right, there were some large pads on the bed. 

Q. What kind of pads do you refer to? What was the material? 

A. Some kind of a paper composition pads. They were about this long 
and about this wide. 
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MR. MC LAUGHLIN: That is all I have of this Witness, your 
Honor. 

MR. DARDEN: No questions, Your Honor. 

MR. HAYES: We have no questions. j 

MR. MC LAUGHLIN: May this officer be excused? 

THE COURT: You may step down. 

(The witness Couture left the stand.) 

MR. MC LAUGHLIN: Call Officer Donahue. | 

Thereupon ! 

GEORGE R. DONAHUE, | 

called as a witness by counsel for the United States and being first duly 
sworn, was examined and testified as follows: 

94 DIRECT EXAMINATION ! 

BY MR. MC LAUGHLIN: 

Q. Now, Officer, your name is what? A. George R. Donahue. 

Q. And you are a member of the Metropolitan police Department? 
A. Yes, sir. 

Q. And assigned to the Homicide Squad? Is that right? A. Yes, 

sir. 

I 

Q. Recalling your attention I beheve to January 18, 1955, did 
you have occasion to go to premises 4922 Ninth Street, Northwest, 
in the District of Columbia? A. I did, sir. 

Q. And you went there with whom? A. Sergeant Couture, 
Detective Hamm, Sergeant Talbot; and there were several other 
officers along, also. 

Q. Did there come a time when you entered thbse premises ? 

A. . Yes, sir. 

Q. And after you entered those premises did t^iere come a 
time when you saw a person identified to you as Virginia McAllister? 

i 

A. Yes, sir. 

Q. And where was she when you saw her? A. When I first saw 

; 

her she was in the hallway, on the first floor, approximately at the 

95 door between the hallway and the kitchen. 
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Q. I will show you Government Exhibit marked for identification 
No. 2, and ask you if they were recovered by you. . A. Yes, sir. 

Q. And Government Exhibit marked for identification No. 2 
were recovered by you when and where ? 

MR. DARDEN: Objection, Your Honor. 

THE COURT: Objection overruled. This is preliminary. 

THE WITNESS: I recovered it from a dresser, from a bureau 
drawer, in the rear bedroom on the second floor of the premises 4922 
Ninth Street on this occasion, January 18, 1955. 

BY MR. MC LAUGHUN: 

Q. And I will show you Government Exhibit marked for identi¬ 
fication No. 3. Were these recovered by you in those premises? 

A. Yes, sir, at the same place and at the same time. 

Q. Government Exhibit 3 was ? A. Yes. 

MR. MC LAUGHUN: That is all I have of this witness, Your 
Honor. 

MR. DARDEN: No questions, Your Honor. 

MR. HAYES: No questions. 

THE COURT: You may step down. 

(The witness Donahue left the stand.) 

MR. MC LAUGHUN: Is Mr. Davis out there? 

Your Honor, I had Doctor Rosenberg subject to call. My evi¬ 
dence went in a little faster than I anticipated. I told him to be 
down here about a quarter after. But as it was going so fast, I put 
a call in and he is on his way down. 

THE COURT: Suppose we take a short respite at this time, 
and then we won’t take a recess later. 

(Following brief recess:) 

THE COURT: You may proceed. 

MR. MC LAUGHUN: Doctor Rosenberg. 

* * * * 


Thereupon 
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DR. RICHARD M. ROSENBERG, j 
called as a witness by counsel for the United States and being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

I 

BY MR. MC LAUGHLIN: 

Q. Now, Doctor, your full name is what? A. Richard M. 
Rosenberg. 

Q. And you are a general practitioner of medicine here in the 
District of Columbia? A. I am. 

97 Q. And your office is located where? A. Thirteen thirty-two 
I Street, Northwest. 

Q. And you are also Deputy Coroner for the District of Columbia? 
Is that right? A. I am. 

Q. And you have practiced medicine in Washington for how long? 

A. Thirty years plus. 

Q. I will show you Government Exhibit marked for identification 
No. 1, Doctor, and can you tell us what that is? A. That is a vaginal 
speculum. 

Q. And how is that used? A. It is inserted ii} the vagina in order 
to visualize the interior of that structure. 

i 

Q. I will show you Government Exhibit marked for identification 
No. 2, and I will ask you if you know what they are. A. Tes. 

Q. What are they, Doctor? A. It is an instrument to be inserted 
normally into the urethra to evacuate the mninary bladder. 

Q. And what do they call those? A. I am at aj loss for a word. 

I can’t think of the name of the thing. 

98 Q. If I mentioned it, would you know it? A. Yes. 

Q. Catheter? A. Yes, catheter. I am sorry^ 

Q. Doctor, can you tell us whether or not that Government Ex¬ 
hibit 2, those catheters, could be used in producing an abortion? A. Yes. 

Q. How? A. These are soft rubber catheters^ as opposed to rigid 
or hard rubber. These are pliable and what not. And in order to use 
a thing of this sort in the production of an abortion, a| piece of wire 



26 


or similar material would be inserted into it to render it rigid. And 
then the thing would be inserted into the cervix, which is the.entrance 
of the womb, and pushed forward until it ruptured the sac which con¬ 
tained the fetus. 

Having done that, the thing would be left in place, the fluid in the . 
sac would drain away, and then there would come a time when labor would 
come on and the product of conception or the fetus would be expelled. 

Q. And would Government Exhibit 1 be used in conjunction with 
Government Exhibit 2? A. That would be, as far as I am concerned, 
a necessity. In other words, normally the vagina is collapsed, the 
walls are in contact with one another; and in order to do anything in 

99 that organ, this instrument or something similar would have to 
be inserted to open the thing and render it so that the manipulation could 
be done through this. 

Q. That is, Government Exhibit 2 could be used — A. Would be 
used through this, this having been inserted to have the structure opened 
so that the part to be worked on is visible and can be manipulated. 

Q. So Government Exhibit 2 could be inserted in the cervix? 

A. Through this. That is right. 

Q. 1 am showing you Government Exhibit 3, these pads. What 
are they used for? A. That pad is used to be placed over the opening 
into the vagina to absorb any fluid that may be discharged from that 
structure. 

Q. And during the course of aborting, that is, inserting the 
catheter, there would be certain fluids discharged from the vagina ? 

Is that right? A. That is right. This is a vaginal pad placed over the 
opening into the vagina to catch any fluid that is expelled. 

MR. MC LAUGHUN. That is aU I have of this witness, Your 
Honor. 

100 CROSS EXAMINATION 

BY MR. DARDEN 

Q. Doctor Rosenberg, would those pads you have there be used 
for any other purpose than abortions ? A. I didn’t get it. 



Q. Would that pad that you have there, can it be used for any 
other purpose than in abortions? A. Yes. 

Q. Are those pads more commonly used for some other purpose 
than abortions? A. Yes. 

Q. Doctor Rosenberg, what would happen if that catheter and the 

j 

speculum were used and the person were not pregnant? A. I understand 
that to mean if a person suspected a pregnancy and, suspecting a preg¬ 
nancy, went through the motions of producing an abortion, what would 
happen ? Is that right ? 

Q. That is correct. A. Barring something uhtoward, that is, like 
pushing the thing in too far and perforating or penetrating the uterus, 
going into the uterus, leaving out something of that sbrt, nothing. 

Q. Would there be any bleeding, perhaps ? A. | Not unless the 
area involved was traumatized or injured, not of necessity. It could be, 

I 

or not. 

MR. DARDEN: No further questions. Your Honor. 

MR. MC LAUGHIIN. That is all I have of the Doctor. May the 
Doctor be excused, Your Honor? 

THE COURT: The Doctor may be excused. 

' 

(The witness, Dr. Rosenberg, accordingly excused.) 

MR. MC LAUGHIIN: With that, Your Honor, the Government 
will offer in evidence Government Exhibit 1, Government Exhibit 2 and 
Government Exhibit 3, and rest its case. 

MR. DARDEN: I object to that evidence being admitted. Your 
Honor. j 

THE COURT: Objection overruled. The exhibits may be ad¬ 
mitted, for the reasons indicated at the bench conference a little while 


ago. 

(The speculum, tube and pad, 
heretofore marked for identi¬ 
fication as Government ex¬ 
hibits 1, 2 and 3, respective¬ 
ly, were admitted in evidence) 


MR. MC LAUGHIIN: May I show the jury thes 




catheters ? 
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THE COURT: You may show the jury the exhibits, if you wish. 
(Exhibits were shown to the jury.) 

You may proceed, in the meantime. 

MR. HAYES: May I be heard on a motion, if Your Honor please, 
out of the presence of the jury? 

THE COURT: You may come to the bench. 

* * * * * * 

103 JUDGE’S CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, the defendant 
Virginia McAllister is on trial on a charge of abortion. The specific 
charge is that on or about July 3d, 1954, within the District of Columbia, 
Virginia McAllister, by means of an instrument, that is, a catheter, 
and by other means unknown to the Grand Jury, did procure and produce 
an abortion and miscarriage of Delores E. Davis. It is now your duty 
to determine whether the defendant is guilty or not guilty of the offense 
with which she is charged. 

As I have told you in many other cases, it is my duty to bring 
these matters to your attention in each and every case. I want to sum¬ 
marize very briefly a few general principles of law applicable to all 
criminal cases, namely, that every defendant in a criminal case is pre¬ 
sumed to be innocent, and this presumption of innocence attaches to 
him throughout the trial; that the burden of proof is on the Government 
to prove the defendant guilty beyond a reasonable doubt, and unless 
the Government sustains this burden and proves beyond a reasonable 
doubt that the defendant has committed every element of the offense 
charged, the jury must find her not guilty. But the burden on the 
Government, as I have said again and again, is to prove the defendant’s 
guilt beyond a reasonable doubt, not beyond all doubt whatsoever. 

104 Proof beyond a reasonable doubt means proof to a moral certainty, 
and not necessarily proof to an absolute or mathematical certainty. 

As its very name implies, by a reasonable doubt is meant a doubt 
based on reason, and not just some whimsical speculation or some 
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capricious conjecture. As I have had occasion to teil you many times 
during the past month, proof beyond a reasonable doubt simply means 
this: 

If after an impartial comparison and consideration of all the evi¬ 
dence you can say to yourself that you are not satisfied of the defendant's 
guilt, then you have a reasonable doubt. But on the bther hand if after 
such impartial comparison and consideration of all the evidence you can 
truthfully and candidly say to yourself that you have an abiding conviction 
of the defendant's guilt, such as you would be willing to act upon in the 
more weighty and important matters relating to your own affairs, then 
you have no reasonable doubt. In other words, proof beyond a reasonable 
doubt is such proof as will result in an abiding conviction of the defen¬ 
dant's guilt on your part, such a conviction as you would be willing to 

i 

act upon in the more weighty and important matters relating to your 
own affairs. 

You will consider and weigh all of the evidenc^ that has been in¬ 
troduced at this trial, as well as all the circumstances concerning which 
testimony has been offered, because circumstances frequently cast an 
illuminating light on oral testimony. 

105 You are the sole judges of credibility of witnesses. In other words, 

it is for you and you alone to determine whether to believe any witness 
and the extent to which any witness should be credited. 

This brings me to the specific rules of law governing the charge 
involved in this case. As I have had occasion to tell you again and again, 
it is my purpose and my duty to instruct the jury as tp the law, and you 
are bound and obligated to follow the Court's instructions as to die law. 
But you are the sole judges of the facts; and in so far| as I discuss the 
facts, my discussion is intended merely to help you gnd is not binding 
on you, because you must reach your own decision on the facts. 

The pertinent provisions of the District of Columbia statute relating 
to abortion read as follows, in so far as they are applicable to this 
case: Whoever, by means of any instrument, medicihe, drug or other 
means whatever, procures or produces an abortion or miscarriage 



on any woman shall be punished by the penalty prescribed by the 
statute. 

The elements of the offense are as follows: First, that the 
defendant either used some instrument or prescribed or administered 
some medicine or drug or other substance, or both, to a woman, or, 
as I said, used some instrument or means on the woman; second, that 
this act was committed by the defendant with the intent to procure an 

abortion or miscarriage. 

Obviously, intent cannot be proven directly, because no one can 
fathom or scrutinize the operations of the mind of another human being. 

The jury has a right to infer criminal intent from circumstances, from 
things said, from things done by the parties, and from the surrounding 
circumstances. Whether intent existed is a matter for the jury to 
decide. 

And the third element is that the defendants act produced an abortion 
or a miscarriage of the woman. 

The evidence in this case is brief and simple. The woman on whom 
the Government charges the abortion was performed, Delores Davis, 
testified that she went to the premises at 4922 Ninth Street, Northwest, 
in this city; that she was admitted to the premises by the defendant, 
Virginia McAllister; that after some preliminaries the defendant directed 
Delores Davis to lie down and open her legs; that the defendant then 
inserted an instrument into her vagina and through the instrument inserted 
a tube. And Delores Davis further testified that she gave the defendant, 
Virginia McAllister, $175 in cash. She further testified that she re¬ 
mained there a few days. 

It is not necessary for this purpose to summarize that part of her 
testimony in detail; but that a few days later, while she was still at the 
premises, the child or the fetus passed from Delores Davis f body in 
the bathroom. 

If you accept this testimony, as you have a right to do, you will 
find the defendant guilty as charged. 
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Now, of course, Delores Davis is in a sense implicated in the 
offense, although she is not in the eyes of the law either an aider or 
abettor or an accessory; and the fact that she is implicated may be 
weighed by you in determining whether to believe her. On the other 
hand, you also have a right to consider the circumstance that no evi- 

I 

dence has been introduced, directly or indirectly, tending to show 
that she had any motive to tell an untruth or to testify falsely as 
against the defendant. The entire question of her credibility is for 
you. j 

The Government has offered some testimony io corroborate 

I 

Delores Davis’ testimony. The Government offered testimony indicating 
that the defendant was arrested some months later in these particular 
premises and that she made a statement admitting that she had lived 
there for some time, at least as far back as the preceding July. 

The Government also offered testimony, by why of corroboration, 
that in the premises there was found an instrument known as a speculum 
that is used for the distending of a vagina; also catheters, that is, little 
rubber tubes that are used to evacuate the bladder, but also are used 

I 

in performing abortions; and also that there was found in die 
premises a couple of beds with pads in them. 

Now this is a simple matter and I do not think I need give you any 

i 

further instructions, except to make this observation in closing: In 

| 

deciding this case use the same practical approach apd the same ordinary 

intelligence that you would employ in determining any other important 

I 

matter that you have occasion to decide in the cours^ of your everyday 
life. I 


Your verdict in this case should be either guilty or not guilty; 
and as of course you know, your verdict must be reached by unanimous 
vote. j 

Are there any suggestions or objections to the Charge? 

MR. DURRAH: May counsel approach the bench? 

THE COURT: Yes indeed. | 

(At the bench:) 
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MB. DURRAH: Your Honor, may I suggest to the Court the fact 
that Delores Davis testified she had been to the hospital and that the 
hospital had determined she was not pregnant, and request that that 
be included in the facts Your Honor presented ? 

THE COURT: No, because the evidence is that she was in the 
hospital some months previously. 

MR. DURRAH: It was in March, 1954, and that was when she 
first thought she was pregnant. 

THE COURT: She might not have been pregnant then. 

(Counsel having returned to trial tables:) 

THE COURT: Ladies and gentlemen of the jury, the 12 regular 
jurors may now retire. Upon reaching the jury room you will first 
select a foreman who will preside over your deliberations and speak 
for you in returning your verdict to the Court, and the proceed to 
reach a verdict, which should not involve any difficulty. The 12 
regular jurors may follow the Marshal. The two alternate jurors 
will please remain a moment. 

(Accordingly at 12;25 p. m. the jury retired to consider of its 
verdict.) 

REPORTER’S CERTIFICATE 
This record is certified by the undersigned reporter 
of the United States District Court for the District of 
Columbia to be the official transcript of the proceedings 
indicated. 


/s/ Thomas O’Neal 
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QUESTIONS PRESENTED 

In the opinion of the appellee the questions presented in 
the instant appeal are : 

1. Did the court err in denying the motion of the de¬ 
fendant for a directed verdict of acquittal at the close of 
the Government’s case. 

2. In the trial in which the defendant was charged with 
abortion did the court properly admit into evidence instru¬ 
ments found in defendant’s home subsequent to the offense 
but identified by the complainant as “being similar to” 
and “looking like” those used in the illegal operation. 

3. Was the charge to the jury proper. j 
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BRIEF FOR APPELLEE 


COUNTERSTATBMENT OF THE CASE 

Appellant and another were charged with abortion in 
violation of Title 22, Section 201, District of Columbia 
Code by an indictment filed February 23, 1955. The in¬ 
dictment alleged four counts of abortion, two of which con¬ 
cerned the appellant (J.A. 1). Appellant entered a plea 
of not guilty (J.A. 2). The complaining witness for three 
of the counts could not be located and the Government pro¬ 
ceeded on Count One of the indictment. At the close of 
the Government’s case a motion for a directed verdict of 
acquittal as to appellant was denied and granted as to the 
co-defendant. On March 6, 1956, the jury returned a ver¬ 
dict of guilty (J.A. 3). On March 16, 1956, a Motion for 
Judgment NOV in the alternative for a new trial was 
filed (J.A. 4). On March 23y 1956, the motion was denied 
(J.A. 5), and on April 5, 1956, appellant was sentenced to 
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serve a term of imprisonment of from twenty (20) months 
to five (5) years (J.A. 6). This appeal followed (J.A. 6). 

Delores Davis testified that she missed her monthly 
period in March 1954 (R. 4) and knew she was pregnant. 
She further testified that she went to the premises at 
4922 9th Street, N. W. at about 9:45 a.m. on Saturday, 
July 3, 1955 (R. 14), and there went inside with appellant. 
Defendant gave her a gown and slippers and two quinine 
capsules (R. 19, 20), took her upstairs. Mrs. Davis then 
testified that appellant put an iron instrument like they 
used at the clinic in her vagina (J.A. 10), appellant was 
given one hundred seventy-five dollars ($175.00) and in¬ 
serted a tube in witness’s vagina (J.A. 11). Mrs. Davis 
stated that she got into bed and appellant brought her 
dinner (R. 26, 27). The witness stated that she remained at 
appellant's house and received capsules from her on July 
4th (R. 29), July 5th (R. 29, 30), and July 6th when she was 
told to take the tube from her vagina by appellant (J.A.ll). 
The witness described the tube (R. 32), and stated 
that on Wednesday, July 7, 1955, appellant seemed worried 
and she stated it appeared that the child had dropped 
down (J.A. 11). Mrs. Davis testified that she went home 
on Friday (July 9th) and returned to appellant’s home 
on Saturday at 4922 9th Street, N. W. (J.A. 12). Appel¬ 
lant gave Mrs. Davis an injection in the hip (R. 43, 44) and 
later the child “passed out” (J.A. 13). Mrs. Davis was 
given some pads shaped like sanitary napkins (J.A. 13) 
and a capsule from appellant (R. 49), and left the prem¬ 
ises on Sunday without seeing appellant (R. 50, 51). Mrs. 
Davis was shown Government Exhibit No. 1 (vaginal specu¬ 
lum) and identified it as being similar to the one used on 
her by appellant (R. 52, 53). She stated that Government 
Exhibit No. 2 (catheter) looked like the one appellant used 
on her (R. 53, 54), and that Government Exhibit No. 3 
(pad) looked the same as that given her by appellant (J.A. 
13). She further testified she was the mother of five chil¬ 
dren (R. 67) and that she had a “picture” of a four month 
fetus weighing about a pound that came out of her vagina 
(J.A, 15), 
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Robert E. Talbot, homicide squad, Metropolitan Police 
of the District of Columbia testified that on January 18, 
1955 he went to 4922 9th Street, N. W. and arrested the de¬ 
fendant in the back yard of the premises at about 11:00 
a.m. (J.A. 17). 

Clark Wm. Hamm, homicide squad, Metropolitan Police 
of the District of Columbia testified that he saw appellant 
in the homicide squad office at about 1:00 p.m. on January 
18, 1955 (J.A. 18, R. 86) and that upon being questioned 
that appellant stated she had lived at 4922 9th Street, X. W. 
since May of 1954 (J.A. 19, R. 87). 

Lionel Couture, homicide squad, Metropolitan Police of 
the District of Columbia testified that he entered the 
premises at 4922 9th Street, N. W. on January 18,1955 and 
saw appellant with Sgt. Talbot (J.A. 20). He found Gov¬ 
ernment Exhibit X T o. 1 in a drawer in the bathroom on the 
second floor of the premises (J.A. 20) saw a hollvwood type 
bed in the middle bedroom (J.A. 21). Here an objection 
to what witness found on the beds was sustained as being 
too remote (J.A. 22). His other testimony was allowed to 
show that appellant had lived in the premises in question 
as far back as July of 1954 (R. 92). 

George R. Donahue, homicide squad, Metropolitan Police 
of the District of Columbia, testified that he went; to 4922 
9th Street, N. W. on January 18, 1955, and recovered Gov¬ 
ernment Exhibit No. 2 (catheter) from a bureau drawer 
in the rear bedroom (J.A. 24) and Government Exhibit 
No. 3 was recovered at the same time and place (J.A. 24). 

Richard M. Rosenberg, M. D., testified that he was Deputy 
Coroner for the District of Columbia and had practiced 
medicine for over thirty years. He examined Government 
Exhibit No. 1 and stated it was a vaginal speculum, which 
was inserted in the vagina to visualize its interior structure 
(J.A. 25). He stated that Government Exhibit No. 2 was a 
catheter and described how it could be used to produce an 
abortion (J.A. 25, 26), and that it would be used in con¬ 
junction with the speculum (J.A. 26). He stated that Gov¬ 
ernment Exhibit No. 3 was a pad which would be placed 
over the opening of the vagina to absorb fluid (J.A. 26). 



4 


STATUTE INVOLVED 

District of Columbia Code, § 22-201 (1951 Ed., Supp. IV), 
provides: 

Whoever, by means of any instrument, medicine, 
drug or other means whatever, procures or produces, 
or attempts to procure or produce an abortion or mis¬ 
carriage on any woman, unless the same were done as 
necessary for the preservation of the mother’s life 
or health and under the direction of a competent 
licensed practitioner of medicine, shall be imprisoned 
in the penitentiary not less than one year or not more 
than ten years; or if the death of the mother results 
therefrom, the person procuring or producing, or at¬ 
tempting to procure or produce the abortion or miscar¬ 
riage shall be guilty of second degree murder. 

SUMMARY OF ARGUMENT 

I 

The court did not err by submitting the case to the jury 
on the basis of the evidence presented on behalf of the 
prosecution. 

II 

Although no corroboration' is required to sustain a con¬ 
viction for abortion, testimony concerning the presence of 
the defendant in the premises where the illegal operation 
took place at the time of the operation, and the admission 
into evidence of instruments found therein and described 
as similar to those used in the operation is not error. 

III 

The charge to the jury was full, fair, and complete, and 
not prejudicial to the defendant. 

ARGUMENT 

I 

The Case Was Properly Submitted to the Jury. 

Appellant contends that the trial court erred in refusing 
to direct a verdict in her favor, This contention lacks 
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merit .) In the first place, the record fails to disclose that 
appellant made a motion for a judgment of acquittal. 
Therefore the question of the sufficiency of the evidence 
is not properly saved for review. Ansley v. United States, 
135 F. 2d 207 (5th Cir. 1943); Mosca v. United States, 174 
F. 2d 448 (9th Cir. 1949). See also Rule 29, F.R. Crim. 
P., and Battle v. United States, 92 U.S. App. D.C. 220, 206 
F. 2d 440 at 441 (1953). Thus, appellant cannot now raise 
the issue of the sufficiency of the evidence. 

In any event, the trial court of necessity had to deny the 
motion on the basis of the evidence 1 presented by the 
Government and the tests set forth in Curley v. United 
States, 81 U.S. App. D.C. 389, 160 F. 2d 229 (1947), cert, 
denied, 331 U.S. 187; and Remtner v. United States . 205 
F. 2d 277 (9th Cir. 1953). In the Curley case, this Court 
states at page 232: 

“The true rule, therefore, is that a trial judge, in 
• passing upon a motion for a directed verdict of ac¬ 
quittal, must determine whether upon the evidence, 
giving full play to the right of the jury to determine 
credibility, weigh, and draw justifiable inferences of 
fact, a reasonable mind might fairly conclude guilt 
beyond a reasonable doubt. If he concludes that upon 
the evidence there must be such a doubt in a reasonable 
mind, he must grant the motion; or, to state it another 
way, if there is no evidence upon which a reasonable 
mind might fairly conclude guilt beyond a reasonable 
doubt, the motion must be granted. If he concludes 
that either of the two results, a reasonable doubt or 
no reasonable doubt, is fairly possible, he must let 

1 Appellant’s contention concerning proof of pregnancy (Br. at 
p. 3), is without substance. This Court has previously determined 
that where the crime denounced in an abortion statute uses the 
term “any woman”, proof of pregnancy is immaterial. Peckham v. 
United States, 96 U.S. App. D.C. 312, 226 F. 2d 34 (1955), cert, 
denied, 350 U.S. 910 (1955). In any event the facts in the instant 
case clearly show pregnancy—and obviously if the jury found be¬ 
yond a reasonable doubt that Mrs. Davis was the victim of a 
produced miscarriage, it must have determined that she was in fact 
pregnant. 
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the jury decide the matter. . . . But if a reasonable 
mind might fairly have a reasonable doubt or might 
not fairly have one, the case is for the jury, and the 
decision is for the jurors to make. ,, 

In the Remmer case, supra, the court stated on page 287: 

“. . . the test to be applied on a motion of acquittal in 
such a case, however, is not whether in the trial court’s 
opinion the evidence fails to support every hypothesis 
of guilt, but rather as a matter of law, reasonable 
minds, as triers of fact, must be in agreement that 
reasonable hypothesis other than guilt could be drawn 
from the evidence. Stoppelli v. United States, 9 Cir., 
1950,183 F. 2d 391, cert, denied 340 U.S. 864, 71 S. Ct. 
88, 95 L. Ed. 631. If reasonable minds could find the 
evidence excludes every reasonable hypothesis but that 
of guilt the question is one of fact and must be sub¬ 
mitted to the jury. Curley v. United States, 1947, 81 
U.S. App. D.C. 389, 160 F. 2d 229, cert, denied 331 
U.S. 837, 67 S. Ct. 1511, 91 L. Ed. 1850; Stoppelli v. 
United States, supra. ...” 

It will be recalled from the Counterstatement that the 
evidence of the Government was uncontradicted. The 
appellant was identified as the person who performed the 
illegal operation, and was identified as having lived at 
the premises in question at the time of the operation and 
for some time subsequent thereto. If the evidence of the 
Government was believed, it could not be consistent with 
the innocence of the appellant. In addition, the instruc¬ 
tions of the trial court wrere full and fair. The charge con¬ 
tained an instruction on the presumption of innocence of 
the accused and the burden of proof of the Government 
(J.A. 28). The charge continued with an instruction that 
the jury was the sole judge of the facts and of the credi¬ 
bility of the witnesses (J.A. 29), including the complaining 
witness (J.A. 31). 

It is thus evident that the case was properly submitted 
to the jury. A study of the record plainly shows that the 
evidence presented mere questions of fact and credibility, 
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and on these issues the jury was fully instructed. That 
the question of proof and reasonable doubt was for the 
jury is beyond question. Thus, appellant’s contention must 
fail. 

II 

Corroborative Evidence Was Properly Admitted. 

The crime involved herein was committed on or about 
July 3, 1954. Appellant was arrested on January 18, 1955. 
At the trial, testimony was introduced as to the condition 
of the premises on the date of the arrest. In addition, cer¬ 
tain instruments (a vaginal speculum, a catether, and a 
certain “pad”), which were found on the premises at the 
time of the arrest were also introduced into evidence. Ap¬ 
pellate contends that such testimony and the exhibits were 
erroneously admitted. There is no merit to this argument. 

In the instant case, the complaining witness testified 
that she went to the premises occupied by appellant and 
paid her a certain sum of money. She stated that appellant 
then used certain instruments on the body of the witness 
and that, thereafter, the witness aborted in the premises 
occupied by appellant. 

Detective Talbot testified that appellant was arrested 
at the premises in question nearly six months after the 
illegal operation on Mrs. Davis. Detective Hamm testi¬ 
fied that appellant told him that she had lived at those 
premises since a time about two months prior to the time 
of the operation performed on the prosecutrix. The testi¬ 
mony of these officers thus supported the testimony of the 
complainant insofar as the identification of the premises 
was concerned and further established that appellant was 
at that address at the time stated by the prosecutrix. 

Detectives Couture and Donahue testified that tliev found 

• 

the instruments in question at the premises occupied by 
appellant. Doctor Rosenberg stated as to their use. The 
complainant connected these instruments to the case by 
stating that they were similar and looked like the instru¬ 
ment used on her by appellant. 

This evidence was admitted by the court solely on the 
restricted issue of corroboration. In this particular appel- 
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lant received more than that to which she was entitled. 
The objects would have been independently admissible as 
means of performing the crime charged. Commonwealth 
v. Blair, 126 Mass. 40 (1878). That the instruments were 
recovered after the crime would seem to go more to weight 
than admissibility. In evidencing the ability or skill in¬ 
volved in committing a particular criminal act at a particu¬ 
lar time 

“the existence of such a condition at a prior or subse¬ 
quent lime is evidential. The limits of time over which 
such evidence may range must depend on the circum¬ 
stances of each case as to the probability of intervening 
changes, and should be left entirely within the dis¬ 
cretion of the trial judge.” 

2 Wigmore, Evidence <§ 225 (3d ed. 1940). 

The doctrine of corroboration, on which the evidence 
was admitted, is one protective of a defendant. In the 
light of the court’s submission of this issue to the jury, it 
is clear that here also appellant got more than she deserved. 
The court admonished the jury to consider the complain¬ 
ant’s testimony as if she were an accomplice, which she 
is not. 2 To give this instruction, especially in a record 
devoid of any substantial indication of untruthfulness, was 
of great benefit to the appellant and indicates the scrupu¬ 
lous fairness of the court. It is in the light of this instruc¬ 
tion, harsher on the complainant than the law” or facts 
required, that the limited admissibility of the objects in 
question must be noted. Obviously, in neither aspect may 
prejudice be claimed. 

in 

There Was No Error in the Charge. 

Appellant specifically complains of the court’s reference 
in its charge to the speculum, catheters and bed pads, 

2 Thompson v. United States, 39 App. D.C. 352, 12 Ann. Cas. 
1004 (1908); Freed v. United States, 49 App. D.C. 392, 266 Fed, 
604 (1920); State v. Smith, 99 Iowa 26, 68 N.W. 428 (1896). 
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which were admitted in evidence, as the court reminded 
the jury, solely “by way of corroboration” (Br. 5; J.A. 31). 
As indicated in the preceding argument, this portion of 
the charge must be related to its context, in which the 
court admonished the jury 

“Now, of course, Delores Davis is in a sense impli¬ 
cated in the offense, although she is not in the eyes of 
the law either an aider or abettor or an accessory; 
and the fact that she is implicated may be weighed 
by you in determining whether to believe her. On the 
other hand, you also have a right to consider the cir¬ 
cumstance that no evidence has been introduced, di¬ 
rectly or indirectly, tending to show that she had any 
motive to tell an untruth or to testify falsely as against 
the defendant. The entire question of her credibility 
is for you.” 

(J.A. 31). 

As developed in Argument Two, the trial court gave 
appellant more than she deserved in submitting to the jury 
the issue of her implication as bearing on her credibility. 
In restricting the means of the crime solely to corroboration 
the trial court again gave appellant more than she was 
entitled to as this evidence had independently probative 
value. 

It is, therefore, concluded that the trial court was scru¬ 
pulously fair not only in this particular but in the general 
charge and no prejudice may now be claimed. 3 


3 Appellant also objects (Br. 6) to the not unusual remark of a 
trial judge, outlining jury room procedure, that their deliberations 
“should not involve any difficulty” (JA. 32). The context of this 
remark was also the admonition outlined above that the entire 
question of the complainant’s credibility was for the jury as to 
which they should make a practical decision bearing in mind, among 
other things, the complainant’s implication. Appellant made no 
specific objections to the trial court in violation of Federal Criminal 
Rule 30. Villaroman v. United States, 87 U.S. App. D.C. 240, 184 
F. 2d m (1950). 
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CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Oliver Gasch, 

United States Attorney. 
Lewis Carroll, 

Arthur J. McLaughlin, 
Alfred Burka, 

Assistant United States Attorneys. 
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